IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GUY DREXEL © CIVIL ACTI ON
V. :
DONALD T. VAUGHN, et al . © NO 96- 3918

MEMORANDUM and ORDER

Norma L. Shapiro, J. April 2, 1998
Plaintiff Guy Drexel (“Drexel”), alleging unlaw ul
retaliation under 42 U S.C. 8§ 1983, has filed the present action
agai nst defendants Donald T. Vaughn (“Super. Vaughn”),
Superintendent of the State Correctional Institute at Gaterford
(“SCl-Graterford”), WIlliamR Wnder (“Dep. Super. Wnder”),
former Deputy Superintendent of Facilities Managenent at SCl -
G aterford, SCl-Gaterford Corrections Oficers Captain Robert
Terra (“Capt. Terra”), Captain Creighton Caison (“Capt. Caison”),
former Lieutenant M chael Barone (“Lt. Barone”) and Lieutenant
Kevin Marsh (“Lt. Marsh”), Inmate Prison Manager and Program
Review Commttee (“PRC') nenber Adrian Callender (“Callender”)
and prison psychol ogi st and PRC nenber Russell Smith (“Dr.
Smth”). Al defendants have noved for summary judgnment. For
t he reasons stated bel ow, defendants’ notion will be granted in
part and denied in part.

BACKGROUND

Drexel was convicted in 1980 for first degree nurder and

recei pt of stolen goods. He was sentenced to three to seven



years on the latter charge, and life inprisonnent for the forner.
(Sentence Status Summary, attached as Ex. 2-A to Defs.’ Brief
["Sentence Status Summary”]). From March, 1980 until August,
1995, Drexel was incarcerated at SCl-Gaterford.

At SCl-Gaterford, Drexel becane a nenber of a painting
crew. Drexel frequently worked a |ate-night shift from8:00 p. m
until 3:00 a.m; Drexel generally worked w thout direct
supervision fromcorrections staff. The painting job offered
Drexel access to the kitchen and a “paint roonf for storing
pai nting supplies. (Dep. of Guy Drexel at 13-18, attached as EX.
4 to Defs.’” Brief ["Drexel Dep.”]). Drexel was supervised during
the day by Corrections Oficer Janes Salvi (“CO Salvi”).

Drexel was given “access to mai ntenance to get whatever
tools | wanted whenever | wanted them And | would just go down
there and get stuff and they’d mark it in a book and I’ d sign
this book.” (ld. at 91). Dep. Super. Wnder and CO Sal vi
protected Drexel. “If | got a wite-up or got jamed up with
sonebody, | could call Wnder and depend on himto help ne out.”
(ILd. at 82). Sone corrections officers reported W nder
instructed themto drop m sconduct reports. Sone officers
stopped citing Drexel for infractions because of this. (ld. at
98- 99) .

During his fifteen years at SCl-Gaterford, Drexel was found

guilty of twenty m sconducts, eleven of which were for possession
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of contraband. (Conduct Record, attached as Ex. 2-C to Defs.’
Brief [”Conduct Record’]).

On Novenber 13, 1992, officers observed Drexel returning
with the paint cart fromthe kitchen to the “paint room” The
of ficers searched the cart and di scovered four ten-pound, frozen
hams. Drexel was charged with possession of contraband.

(M sconduct Report No. 463870, attached as Ex. 1 to Drexel Dep.).
Drexel told CO Salvi that Lieutenant Thonpson gave himthe hans.
(Drexel Dep. at 12-13). The charge was reduced and Drexel was
puni shed with five days | ost work.

On Cctober 4, 1993, officers searched Drexel’s cell and the
“paint room” The officers found a variety of itens, including a
syringe, ball peen hammer, pair of pliers, file, length of netal
chain, nine netal scrapers and a set of five prison keys.!?

(M sconduct Report No. 469065 & Confiscation Receipt, attached as
Ex. 3-Ato Defs.’” Brief). Drexel was charged with possession of
contraband; he pled guilty to possession of contraband and was

sentenced to fifteen days disciplinary custody, although Drexel

1 Gt her contraband di scovered in Drexel’s cell and his
“paint roont included: an electric hand dryer; a wire brush; a
met al punch; a glass bottle of after-shave |lotion; 19 nouse
traps; 2 boxes of “top”; a container of Red Hot ointnent; a glass
mrror; 3 can openers; % gallon of orange juice; 1 pound of
vegetabl e oil; 15 pounds of sugar; 40 pounds of sliced cheese; 6
quarts of tomato juice; over 120 pounds of spaghetti sauce; 18
cans of tomatoes; 160 pounds of spaghetti; a can of grapefruit
juice; 6 cans of chow nein noodles; 7 gallons of salad dressing;
1, 440 eggs; and a quart of powdered garlic.
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clainms the sanction was just “on paper.” (Drexel Dep. at 88).

On Septenber 2, 1994, a corrections officer noticed Drexel
carrying a large trash bag through the prison. The officer
searched the bag and di scovered twel ve cans of grapefruit juice.
The officer confiscated the juice and cited Drexel for possession
of contraband. (M sconduct Report No. 454453, attached to Drexel
Dep. as Ex. 8). Drexel pled guilty to the charge; he was not
sanct i oned.

On Septenber 22, 1994, officers discovered that one of the
prison keys recovered fromDrexel’s cell opened the door to the
prison butcher shop. (lsnmael Soler Decl. § 11, attached as Ex. 3
to Defs.” Brief ["Soler Decl.”]). Drexel’s access to the butcher
shop facilitated his acquisition of food products.

On Septenber 23, 1994, officers searching Drexel’s cel
di scovered, anong other things, nine additional prison keys, a
screwdriver, glass cutter and one hundred pairs of new,
gover nnent -i ssued underpants.? (M sconduct Report No. 610220,
attached as Ex. 11 to Drexel Dep.). Drexel was charged with
possessi on of contraband; he was found guilty and sentenced to
ten days disciplinary custody in his cell.

On Cctober 12, 1994, officers searched Drexel’s “paint roonf

2 Additional contraband discovered in Drexel’s cel
i ncluded: a Sanyo radio; 2 bags of coffee; Y% bag of Rice
Krispies; a bottle of aspirin; a can of aerosol foot spray; 14
oni ons; a bag of hot peppers; several bananas; 4 pounds of canned
tuna; and nunerous trash bags.

-4-



and found nore contraband, including a quart of gasoline, bottle
of ammoni a, pliers, vice grips, scrapers, flashlight, hamrer,
wrench, extension cord, can of WD-40, thirty-four feet of rope,
belt sander, energency light with batteries, screwdrivers, razor
bl ades and four |ockpicks.® (Ex. 12 to Drexel Dep.).

Sonetinme in |late February or early March, 1995, Drexe
clains CO Salvi told himof an inpending SCl-Gaterford
i nvestigation by state and federal |aw enforcenent authorities.
(Drexel Dep. at 149-51). Drexel alleges CO Salvi warned Drexel
to keep a low profile for the next few nonths because of the
i nvesti gati on.

On April 19, 1995, Sergeant Lucille Boston (“Sgt. Boston”),
assigned to SCl-Gaterford s kitchen area, |earned that officers
had di scovered several tools belonging to outside contractor
Barry Mller (“MIler”) on Drexel’s paint cart. Sgt. Boston,
charging Drexel with possession of contraband, filed M sconduct
Report No. 622809. (M sconduct Report No. 622809, attached as
Ex. B to Conpl.)“

That sanme day, Corrections Oficer Pajil (“CO Pajil™)

notified Lt. Barone that MIler had infornmed himthey discovered

3 Oficers also found 2 drill bits, an antenna, a hasp, 2
coat hooks, a box of sheet netal screws, a tube of sealant, 10
| oom needl es, 2 bottles of garlic powder and a bible.

4 Al references to the Conplaint refer to the Anended
Conplaint filed on February 14, 1997.
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several missing itens® and a |lockpick in a painter’s box used by
Drexel. Mller also reported that Drexel was storing in the
painter’s box a five gallon bucket of raw eggs, pair of rubber
boots, pair of headphones and three cases of trash bags. (CO
Pajil Meno, attached as Ex 3-Gto Defs.’” Brief ["CO Pajil
Meno”]) .

Lt. Barone, alleging Drexel was a security risk to staff and
fellow inmtes, filed M sconduct Report No. 465261 and pl aced
Drexel in admnistrative segregation. Capt. Terra approved the
report. Drexel was transferred to a restricted housing unit
(“RHU). (M sconduct Report No. 465261, attached as Ex. 3-H to
Defs.’ Brief).

On April 20, 1995, Departnent of Corrections (“DOC’) Hearing
Exam ner J. Kevin Kane (" Exam ner Kane”) dism ssed M sconduct
Report No. 622809 filed by Sgt. Boston w thout prejudice and
w t hout further coment. (Disciplinary Hearing Report, attached
as Ex. Cto Conpl.). No disciplinary action resulted fromthat
m sconduct, but Drexel remained in segregation as a result of the
second m sconduct report filed on April 19, 1995 by Lt. Barone.

Drexel met with the Program Review Commttee (“PRC’) on
April 26, 1995. The PRC consisted of Dr. Smth, Callender and

Lt. Marsh. The PRC, reporting that the reasons for Drexel’s

> The itens included: pliers; channel |ocks; screwdrivers;
razor bl ades; duct tape; silicone caulk; a can of “lockfree”; and
a can of WD 40.
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pl acenent in the RHU were “not readily apparent,” asked the
security departnent to state its rationale for placing Drexel in
segregation. (PRC Action dated 4/26/95, attached as Ex. D to
Conpl.). Meanwhile, Drexel was retained in segregation.

Drexel met with the PRC again on May 24, 1995 for a thirty-
day review of his segregation status. The PRC nenbers were Dr.
Smth, Callender and Capt. Caison. The PRC had been told that
Drexel hoarded tools and food and there m ght be a transfer
petition submtted to DOC s central office because of Drexel’s
potential security risk. (Dep. of Capt. Caison at 81-82,
attached as Ex. 8 to Defs.’” Brief ["Caison Dep.”]). The PRC
found Drexel: “reportedly was hoarding tools. He denies this.
Security office believes he should be transferred. Counsel or
indicates that a transfer petition will be submtted. Petition
shoul d be sent to DOC as soon as possible.” (PRC Action dated
May 24, 1995, attached as Ex. E to Conpl.). The PRC directed
that Drexel remain in segregation for an additional thirty days.

On June 15, 1995,° Drexel asked Lieutenant |Ismael Soler
(“Lt. Soler”) to tell Thomas D. Stachel ek (“Dep. Super.

St achel ek”), Deputy Superintendent for Centralized Services at

SCl-Gaterford, he wanted to talk to himabout Dep. Super.

® Drexel’s Conplaint states the neeting occurred on July 15,
1995, (Conpl. T 22), but his brief in opposition to summary
j udgnment states the neeting took place on June 15, 1995, as
defendants aver. See PItff.’s Brief at 8.
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Wnder. Lt. Soler and Dep. Super. Stachelek nmet with Drexel for
about one hour that day. (Decl. of Thomas Stachel ek {1 3-4,
attached as Ex. 9 to Defs.’” Brief ["Stachelek Decl.”]).

Drexel infornmed themthat Dep. Super. Wnder had ordered
corrections officers to drop m sconduct reports concerning
Drexel. He also told them Capt. Terra had provided food stol en
by Drexel to a group of Italian inmates on E-Block. (ld. T 7).
Drexel denied selling inmates the tools found in his cell and
“paint roonf; Drexel admtted selling food to inmates in exchange
for favors. (Drexel Dep. at 82).’ Drexel stated he was aware of
his counselor’s pending petition to transfer himfrom SCl -
Gaterford. (Stachelek Decl. { 16).

Dep. Super. Stachel ek prepared a witten nmenorandum of the
conversation and sent it to Super. Vaughn. Super. Vaughn
reported the neeting to Raynond dyner (“Dep. Commir dyner”),
DOC Deputy Comm ssioner for the Eastern Region of Pennsyl vani a.
Dep. Commir Clyner stated he would forward the material to the
DOC O fice of Professional Responsibility and transfer Drexel to
SCl-Canmp Hill. (Stachelek Decl. | 14).

Drexel had his next PRC thirty-day review on June 21, 1995.

The PRC again consisted of Dr. Smth, Callender and Capt. Caison.

" Drexel was “the Radar OReilly of Gaterford. |If you
want ed sonet hi ng done mai nt enance-w se or you needed sonet hi ng
like an air conditioner, they would call me and 1’'d get it done.
Because | have all the hookups and | had the ultimate bribe in
jail which is food.” (Drexel Dep. at 82).
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The PRC reported the transfer petition prepared by Drexel’s
counsel or had been submtted and returned Drexel to segregation
for thirty days. (PRC Action dated June 21, 1995, attached as
Ex. F to Conpl.).

Drexel had his final PRC review on August 16, 1995.8% The
PRC i nformed Drexel his transfer to SCl -G eene had been
approved.® Drexel was returned to segregation pending transfer.
(PRC Action dated August 16, 1995, attached as Ex. 17 to Drexel
Dep.).

Drexel remained in segregation until his transfer to SCl -

G eene on August 23, 1995. At SCl -G eene, Drexel was interviewed
regardi ng his know edge of activities in SCl-Gaterford by a
Pennsyl vania State Police officer, a federal agent and M ke

Dot son (“Dotson”) of the DOC Internal Affairs Division. Drexel
cooperated with them (Conpl. 9T 29-30).

In Cctober, 1995, nunmerous federal and state | aw enforcenent
agents and DOC personnel raided SCl-Gaterford and conducted an
extensi ve search for contraband. Drexel clains he testified
before a federal grand jury investigating SCl-Gaterford on

February 14, 1996. |In return for his cooperation, he was

8 The court has not been provided with records of a PRC
review in July, 1995, although Drexel concedes he attended a PRC
reviewin July, 1995 that was “essentially identical” to the June
21, 1995 PRC review. (Conpl. T 23).

°1t is not clear why Drexel was not transferred to SCl-Canp
Hll, as Dep. Commir Cyner originally intended.
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transferred to SCl - Mahanoy that day. (Sentence Status Summary).

Lt. Barone was suspended for three days and transferred to
SCl - Hout zdal e. (Dep. of Lt. Barone at 9-15, attached as Ex. 6 to
Defs.” Brief ["Barone Dep.”]). DOC termnated Capt. Caison; he
was ordered reinstated after a civil service appeal but has since
retired. (Caison Dep. at 20-28). Dep. Super. Wnder, given the
choice of retirenment or term nation, chose to retire. (W nder
Dep. at 13-26). Capt. Terra was transferred to SCl-Frackville
and subsequently term nated, but the disciplinary action was
reduced to suspension and reinstatenent after a civil service
appeal. Capt. Terra is currently working at SCl-Frackville.
(Dep. of Capt. Terra at 10-16, attached as Ex. 7 to Defs’ Brief
["Terra Dep."]).

During a search of Drexel’s cell at SCI-Mahanoy on March 10,
1997, officers found three boxes and five grocery bags of
comm ssary itens. Drexel was cited for possessing contraband
totaling $149.09. (M sconduct Report No. 731617, attached as Ex.
14 to Drexel Dep.). Drexel admitted he was running an “i nmate
store.” (Drexel Dep. at 239).1° Exam ner Kane found Drexel
guilty of possessing contraband; confiscation of the goods was

the only sanction.

10 Drexel explained the operation of his “inmate store” as
follows: inmates would “borrow an item such as a bag of chips,
and pay back Drexel a week later with two bags of chips. (Drexe
Dep. at 239-40). Once Drexel’s pantry obtained a m nimal anount
of supplies, the operation becane self-sufficient.
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By Menorandum and Order dated June 20, 1997, the court
di sm ssed Drexel’s 8 1983 claimagainst the prison officials in
their official capacities, due process claimfor loss of his
personal property during his prison transfer, Fifth Amendnent
doubl e jeopardy and self-incrimnation clains, Eighth Arendnent

claimand related state | aw cl ai ns. See Drexel v. Horn, No. 96-

3918, 1997 W. 356484 (E.D. Pa. June 20, 1997). Defendants seek
summary judgnent on Drexel’s remaining 8 1983 retaliation claim

Dl SCUSSI ON

St andard of Revi ew

Summary judgnent may be granted only “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A defendant noving for summary judgnent bears the initial
burden of denonstrating there are no facts supporting the
plaintiff’s claim then the plaintiff nust introduce specific,
affirmative evidence there is a genuine issue for trial. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-324 (1986). “Wen a

nmotion for summary judgnent is nmade and supported as provided in
[ Rule 56], an adverse party may not rest upon the nere
al l egations or denials of the adverse party’s pleading, but the

adverse party’s response, by affidavits or as ot herw se provided
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in [Rule 56], nust set forth specific facts showing that there is
a genuine issue for trial.” Fed. R Gv. P. 56(e).
The court nust draw all justifiable inferences in the non-

movant’s favor. See Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255 (1986). A genuine issue of material fact exists only
when “the evidence is such that a reasonable jury could return a
verdict for the non-noving party.” 1d. at 248. The non-novant
must present sufficient evidence to establish each elenent of its

case for which it will bear the burden at trial. See Mat sushita

El ec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 585-86

(1986) .
1. Respondeat Superior Liability

Section 1983 liability cannot be based on respondeat
superior; the plaintiff nust have proof the supervising official
had personal involvenent in the chall enged decisions. See

Hanpton v. Hol nesburg Prison Oficials, 546 F.2d 1077, 1082 (3d

Cr. 1976). *“Personal involvenent can be shown through

al l egations of personal direction or of actual know edge and
acqui escence. Allegations of participation or actual know edge
and acqui escence, however, nust be nade with appropriate

particularity.” Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d

Cir. 1988).
A Superi nt endent Vaughn

Super. Vaughn cannot be |iable under 8 1983 nerely because
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he was the superintendent of SCl-Gaterford. Drexel clains
Super. Vaughn was directly involved in his segregation because
Drexel repeatedly appeal ed his confinenment to Super. Vaughn, who
did not act on his appeals. (Drexel Dep. at 205-14). Super.
Vaughn al so signed each of the PRC reports directing Drexel’s
segregation. Super. Vaughn al so recommended Drexel’s transfer to
Dep. Commir Clyner. Drexel has alleged sufficient personal
i nvol venent of Super. Vaughn to withstand summary judgnent.

B. Deputy Superi ntendent W nder

Drexel clains Dep. Super. Wnder protected Drexel from
reprisals until April, 1995, when Dep. Super. Wnder did not
intercede to prevent Drexel’s segregation. Drexel has theorized
that Dep. Super. Wnder was afraid of Drexel’s know edge and
wanted to silence him (Drexel Dep. at 247-49), but there is no
evi dence Dep. Super. Wnder was directly or indirectly invol ved
in Drexel’s placenent in the RHU or his transfer to SCl - G eene.

Drexel cannot maintain a claimagainst Wnder based on
unsupported specul ati on and concl usory all egations. See

Medi na- Munoz v. R J. Reynolds Tobacco, 896 F.2d 5, 8 (1st Gr.

1990); Barnes Foundation v. Township of Lower Merion, 982 F.

Supp. 970, 982 (E.D. Pa. 1997). Summary judgnent is appropriate
when the plaintiff has produced nothing nore than a “scintilla”

of evidence of a defendant’s involvenent. See Anderson, 477 U. S.

at 249-50, 252. Summary judgnent will be granted in favor of
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Dep. Super. Wnder on both the retaliatory segregati on and
transfer cl ains.
IIl. Retaliation Under § 1983

Drexel clainms he was placed in admnistrative segregation
and ultimately transferred from SCl -G aterford because he
participated in a state and federal investigation of the prison.
There is no constitutional right to remain in the general prison

popul ation. See Sandin v. Connor, 515 U S. 472, 485-86 (1995).

There also is no constitutional right to avoid transfer from one

prison facility to another. See AQimyv. WAkinekona, 461 U. S.
238, 247 (1983). But Drexel argues his placenent in the RHU and
transfer fromSCl -G aterford, while constitutionally perm ssible,
were in retaliation for Drexel’s engaging in a constitutionally
protected activity.

“Retaliation for the exercise of constitutionally protected
rights is itself a violation of rights secured by the

Constitution actionabl e under section 1983.”7' \Wite v.

1142 U.S.C. 8§ 1983 provides:

Every person who, under col or of any statute,

ordi nance, regulation, custom or usage, of any State
or Territory or the District of Colunbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or
immunities secured by the Constitution and | aws, shal
be liable to the party injured in an action at | aw,
suit in equity, or other proper proceeding for
redress. ...
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Napol ean, 897 F.2d 103, 111 (3d Gr. 1990). “‘[Aln act in
retaliation for the exercise of a constitutional right is
actionabl e under [s]ection 1983 even if the act, when taken for

different reasons, would have been proper.’” Franco v. Kelly,

854 F.2d 584, 590 (2d Cir. 1988) (quoting How and v. Kil qui st,

833 F.2d 639, 644 (7th Gir.1987)); see Wods v. Snith, 60 F.3d

1161, 1165 (5th G r. 1995), cert. denied, 516 U S. 1084 (1996),;

Smth v. Maschner, 899 F.2d 940, 948 (10th Cr. 1990); Sprouse v.

Babcock, 870 F.2d 450, 452 (8th G r. 1989); Sinpson v. Smth, No.

90- 7089, 1991 W 24795, at *2 (E.D. Pa. Feb. 21, 1991).

Prison officials could lawfully place Drexel in segregation
or transfer himw thout infringing an interest protected by the
Due Process C ause, but they could not do so to punish Drexel for
engaging in constitutionally protected activity.

“[Aln otherwi se legitimate and constitutional governnent act
can becone unconstitutional when an individual denonstrates that
it was undertaken in retaliation for his exercise of First

Amendnent speech.” Anderson v. Davilla, 125 F.3d 148, 161 (3d

Cr. 1997); see MIlhouse v. Carlson, 652 F.2d 371, 373-74 (3d

GCr. 1981). “[Qrdinary citizens enjoy a constitutional
privilege to freely participate in governnental investigations.”

Cornell v. Wods, 69 F.3d 1383, 1388 (8th Cr. 1995).

““Lawful incarceration brings about the necessary withdrawal

or limtation of many privileges and rights, a retraction
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justified by the considerations underlying our penal system’”

Jones v. North Carolina Prisoners’ Labor Union, Inc., 433 U S.

119, 125 (1977) (quoting Price v. Johnston, 334 U S 266, 285

(1948)). But “a prison inmate retains those First Anendnent
rights that are not inconsistent with his status as a prisoner or
with the | egitimte penol ogi cal objectives of the corrections

system” Pell v. Procunier, 417 U S. 817, 822 (1974); see Cruz

v. Beto, 405 U S. 319, 321-22 (1972) (per curiam

Drexel participated in a state and federal investigation of
corrupt practices at SCl-Gaterford. “Drexel’s activity
regardi ng prison corruption, a matter of grave public concern
inplicated rights under the First Amendnent.” Drexel, 1997 W
356484, at *6. Placing an inmate in adm nistrative segregation

as retaliation for engaging in constitutionally protected

activity violates § 1983. See Anderson v. Horn, No. 95-6582,
1997 W. 152801, at *3 (E.D. Pa. Mar. 28, 1997). A retaliatory
transfer to another prison facility is also actionable. See

Ri zzo v. Dawson, 778 F.2d 527, 531 (9th Gr. 1985); Myjid v.

Hender son, 533 F. Supp. 1257, 1270 (N.D.N.Y.), aff’'d 714 F.2d 115
(2d Cir. 1982). Accepting Drexel’s allegations as true, he was
engaged in a constitutionally protected activity.
| V. Substantial & Mdtivating Factor

Drexel nust also prove that a retaliatory notive was a

“substantial” or “notivating” factor in defendants’ decision to

-16-



place himin segregation and transfer himto SCl-G eene. See M.

Healthy Gty Sch. Dist. v. Doyle, 429 U S. 274, 287 (1977);

Squires v. Bonser, 54 F.3d 168, 175 n.11 (3d Gr. 1995). The

burden then shifts to defendants to show, by a preponderance of
the evidence, that they would have taken the sane action absent

their invidious notive. See M. Healthy, 429 U S. at 287;

Bradley v. Pittsburgh Bd. of Ed., 913 F.2d 1064, 1074 (3d Gr.

1990); see also Village of Arlington Heights v. Metropolitan

Housing Dev. Corp., 429 U S 252, 271 n.21 (1977); Palner v.

Thonpson, 403 U. S. 217, 224-26 (1971).

A Segregation

The officials directly involved in Drexel’s RHU confi nenent
were: Lt. Barone and Capt. Terra, who originally issued and
approved the m sconduct report requiring segregation; Dr. Smth
Cal l ender, Lt. Marsh and Capt. Caison, the nenbers of the PRC who
repeatedly approved Drexel’s continued segregation in the RHU
and Super. Vaughn, who signed the PRC Actions returning Drexel to
t he RHU.

For each of these officials to be liable under 8§ 1983 for
segregating Drexel in retaliation for his participation in an
outside investigation, the official nust have had know edge of
his participation in that investigation; if he had no know edge
of the investigation, retaliation for Drexel’s participation in

t he investigation cannot have been a “substantial” or
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“notivating” factor in deciding to place Drexel in segregation.

Drexel stated he received a tip from CO Salvi that an
i nvestigation was pending in |late February or early March, 1995.
(Drexel Dep. at 79-80). But Drexel first informed prison
officials of corruption during his June 15, 1995 neeting wth
Dep. Super. Stachelek and Lt. Soler; Drexel admts he did not
nmeet with outside officers to discuss participating in their
investigation until after his transfer to SCl -G eene in August,
1995. (Compl. 9T 22, 27, 29-31). Drexel has not introduced any
ot her evidence of personal involvenent with a prison corruption
probe prior to his June 15, 1995 neeting with two SCl-Gaterford
officials.

There is no evidence defendants retaliated agai nst Drexel
for his involvenent in an outside investigation before he began
to participate in that investigation. Drexel argues defendants
may have segregated hi m because of fear that he m ght cooperate
in an outside investigation at sone tinme in the future. |If so,
defendants were still not retaliating against Drexel for engaging
in a constitutionally protected right he was not yet engaged in,

so there is no 8§ 1983 renedy. See Anderson, 125 F. 3d at 161;

Wite, 897 F.2d at 111; M| house, 652 F.2d at 373-74.
| f Drexel’s statenents to Dep. Super. Stachelek and Lt.
Sol er in June, 1995 began his participation in the SCl-Gaterford

i nvestigation, his continued confinenent in segregation fromthen
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until his transfer in August, 1995 may have been in retaliation.
The only defendants involved in Drexel’s continued confinenment
were Dr. Smith, Callender and Capt. Caison, the nenbers of the
PRC who returned Drexel to segregation in June and July, 1995,
and Super. Vaughn, who signed the PRC Actions returning Drexel to
the RHU. Those defendants nust have had know edge of Drexel’s
role in the investigation to be liable under § 1983. See M.
Heal thy, 429 U.S. at 287; Squires, 54 F.3d at 175 n. 11.

Capt. Caison’s testinony that he had no know edge of an
i nvestigation or Drexel’s role during the tinme of Drexel’s
segregation is uncontradi cted. (Caison Dep. at 25-26, 108-09,
111, 113). Drexel has presented no evidence Dr. Smth or
Cal | ender had know edge of an outside investigation or his
participation when they conducted PRC reviews and returned Drexel
to the RHU in June or July, 1995, Summary judgnent is
appropriate when the plaintiff has produced no evidence of a

defendant’ s notive other than specul ation. See Anderson, 477

U S at 249-50, 252; Keller v. Blueme, 571 F. Supp. 364, 371

(E.D. Pa. 1983), aff’'d, 735 F.2d 1349 (3d Cr. 1984); see also

Advo, Inc. v. Philadel phia Newspapers, Inc., 51 F.3d 1191, 1197

(3d Cir. 1995). There is no evidence these defendants had
knowl edge of Drexel’s role in any pending investigation; they
woul d not have been retaliating agai nst Drexel when they

continued his segregation in June or July, 1995, Summary
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judgnment will be entered in favor of these defendants on the
retaliatory segregation claim

Super. Vaughn had a direct role in Drexel’s return to the
RHU in June and July, 1995, because he signed the PRC Actions
that retained Drexel in segregation. Dep. Super. Stachel ek
i nformed Super. Vaughn of Drexel’s allegations during the June
15, 1995 neeting anong Drexel, Dep. Super. Stachel ek and Lt.
Soler. Therefore, Super. Vaughn was aware of Drexel’s
all egations of corruption at the tinme he signed the PRC Actions
returning Drexel to the RHU in June and July, 1995. Drexel has
evi dence of know edge and personal involvenent on the part of
Super. Vaughn sufficient for a prinma facie case agai nst Super.
Vaughn for retaliatory segregation fromJune until his transfer
in August, 1995. Wiether Drexel’s conplaints of corruption were
a “substantial” or “notivating” factor in Super. Vaughn's
deci sion to approve the PRC actions returning Drexel to
segregation for those nonths is a question of fact.

The testinony by Lt. Barone and Capt. Terra that they had no
know edge of the outside investigation or Drexel’s cooperation
during the tinme Drexel was in the RHU is uncontradicted. (Barone
Dep. at 81-82, 99; Terra Dep. 21-23, 67-68, 74). Capt. Terra and
Lt. Barone had no involvenment in Drexel’s segregation after he
reported corruption or know edge of an investigation or Drexel’s

participation in an investigation; their role in Drexel’s
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pl acenent in the RHU could not have been retaliatory under 8§
1983. Summary judgnment will be granted in favor of these
defendants on the retaliatory segregation claim

Lt. Marsh’s only involvenent in Drexel’s segregation was his
filing of a disciplinary report in April, 1995. At that tine,
Drexel had not yet begun cooperating with officials investigating
corruption at SCl-Graterford, so his action could not have been

retaliatory. See Anderson, 125 F.3d at 161; Wiite, 897 F.2d at

111; Ml house, 652 F.2d at 373-74. Sunmmary judgnent wll be
entered in favor of Lt. Marsh on the retaliatory segregation
claim

B. Transfer

After Drexel’s conversation with Dep. Super. Stachel ek and
Lt. Sol er, Dep. Super. Stachel ek informed Super. Vaughn of
Drexel’s allegations. Super. Vaughn recommended Drexel’s
transfer to Dep. Commir Cyner, who authorized Drexel’s nove.
The PRC al so may have had a role in facilitating Drexel’s
transfer. On the PRC Action for May 24, 1995, the conmttee
stated: “[Drexel] reportedly was hoarding tools. He denies
this. Security office believes that he should be transferred.
Counsel or indicates that a transfer petition wll be submtted.
Petition should be sent to DOC as soon as possible.” (PRC Action
dat ed 5/24/95).

The record does not show whet her Super. Vaughn acted upon
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this report or the nmenorandum submtted by Dep. Super. Stachel ek
when recomrendi ng Drexel’s transfer to Dep. Commir Cyner. But
the PRC Action occurred in My, 1995, several weeks before Drexel
made his first allegations of corruption to Dep. Super. Stachel ek
and Lt. Soler on June 15, 1995. Because Drexel was not yet
participating in an investigation, the PRC nenbers were not
recomending his transfer in retaliation for constitutionally
protected activities. Summary judgnent on the retaliatory
transfer claimw |l be granted in favor of Dr. Smth, Callender
and Capt. Cai son.

Super. Vaughn recommended Drexel’s transfer to SCl -G eene
after learning of Drexel’s allegations from Dep. Super.
St achel ek. Therefore Super. Vaughn had a direct role in Drexel’s
transfer and know edge of Drexel’s allegations of corruption.
Drexel has established a prima facie case of retaliatory transfer
agai nst Super. Vaughn. \Whether Drexel’s conplaints of corruption
were a “substantial” or “notivating” factor in Super. Vaughn's
deci sion recommendi ng Drexel’s transfer is a question of fact.

There is no evidence any defendant other than Super. Vaughn
and the May, 1995 PRC nenbers were in any way involved in
Drexel’s transfer; summary judgnment will be granted on the
retaliatory transfer claimas to Capt. Terra, Lt. Barone and Lt.
Mar sh.

V. Vaughn’s O her Mbtives
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Once a plaintiff establishes that inpermssible retaliation
formed a “substantial” or “notivating” factor in defendants’
actions, the burden shifts to the defendant to establish, by a
pr eponderance of the evidence, that he woul d have taken the sane

action without the inpermssible notive. See M. Healthy, 429

U S at 287; Bradley, 913 F.2d at 1074. Defendants argue “the

i ndi sputabl e facts of record establish that Drexel would have
been placed and kept in adm nistrative custody and transferred to
anot her state correctional institution whether or not he
participated in an investigation.” Defs.’ Brief at 24.

Accordi ng to defendants, Drexel posed a security risk to SCl -
Graterford that justified his segregation and transfer.

The record is clear that Drexel repeatedly hoarded supplies
in his cell and “paint room” But whether Super. Vaughn, apart
fromany retaliatory notive, would have stopped his conduct for
security or other reasons at that particular tine, after prison
officials ignored his conduct for fifteen years, is a question of
material fact not properly resolved on summary judgnent.

VI. Qualified Imunity

Def endants argue they are entitled to qualified immunity for
their decision to place Drexel in the RHU and transfer himto
SCl - Greene. CGovernnent officials performng discretionary
functions are “shielded fromliability for civil damages insofar

as their conduct does not violate clearly established statutory
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or constitutional rights of which a reasonabl e person would have

known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982). The

“Inquiry is whether a reasonable officer could have believed that
his or her conduct was lawful, in light of the clearly
established law and the information in the officer’s possession.”

Sharrar v. Felsing, 128 F.3d 810, 826 (3d Cr. 1997). Governnent

officials who “reasonably but m stakenly” violate a plaintiff’s

constitutional rights are immune fromliability. See Anderson v.
Creighton, 483 U. S. 635, 641 (1987). “The qualified imunity
standard ‘gives anple roomfor m staken judgnents’ by protecting

all but the plainly inconpetent or those who knowi ngly violate

the law.’” Hunter v. Bryant, 502 U S. 224, 229 (1991) (quoting

Malley v. Briggs, 475 U S. 335, 341, 343 (1986)).

Drexel has all eged defendants intentionally segregated and
transferred himin retaliation for his participation in a state
and federal investigation of corruption at SCl-Gaterford. It is
wel | established that prisoners retain First Amendnent rights to
participate in investigations and outside litigation. See, e.q.
Pell, 417 U S. at 822. The Court of Appeals has “‘adopted a
broad view of what constitutes an established right of which a

reasonabl e person woul d have known. Stoneking v. Bradford Area

Sch. Dist., 882 F.2d 720, 726 (3d Cir. 1989) (quoting Sourbeer v.

Robi nson, 791 F.2d 1094, 1103 (3d Cir. 1986), cert. denied, 483

U S. 1032 (1987)), cert. denied, 493 U S. 1044 (1990).
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It is inconceivable that “officers of reasonabl e conpetence
could disagree,” Malley, 475 U S. at 341, on whether it is
unlawful to punish an inmate for constitutionally protected
activity. It is well established that “truthfully answering
guestions concerning a m sconduct investigation against a
correctional officer is undoubtedly quite consistent with
| egiti mate penol ogi cal objectives,” Cornell, 69 F.3d at 1388, and
inplicates an inmate’s First Amendnent right to petition the

governnent for redress of grievances. See Sprouse, 870 F.2d at

452: Franco, 854 F.2d at 589; Sostre v. MG nnis, 442 F.2d 178,

200 (2d Gr. 1971) (in banc), cert. denied, 404 U S. 1049 (1972);

Wight v. Newsone, 795 F.2d 964, 968 (11th G r. 1986) (per

curiam); Wlfel v. Bates, 707 F.2d 932, 934 (6th Cr. 1983) (per

curiam; see also Losch v. Borough of Parkesburg, 736 F.2d 903,

909 (3d Cr. 1984) (individuals cannot be maliciously prosecuted
for criticizing police conduct). Defendants’ notion for sunmary
judgnent on the basis of qualified inmmunity wll be deni ed.

CONCLUSI ON

Def endants’ notion for summary judgnent on Drexel’s claim
for retaliatory segregation will be granted as to all defendants
except Super. Vaughn. Defendants’ notion for summary judgnent on
Drexel’s claimfor retaliatory transfer will be granted as to al
def endant s except Super. Vaughn. Super. Vaughn is not entitled

to qualified imunity.
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An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GUY DREXEL . CVIL ACTI ON
V. :

DONALD T. VAUGHN, et al . © NO 96-3918
ORDER

AND NOW this 2d day of April, 1998, upon consideration of
def endants’ notion for sunmary judgnent, plaintiff Guy Drexel’s
(“Drexel ™) response thereto, and in accordance with the attached
Menmorandum it is hereby ORDERED that defendants’ notion is
GRANTED I N PART AND DENI ED I N PART as foll ows:

1. Def endants’ notion for summary judgnent on Drexel’s
claimfor retaliatory segregation under 42 U S.C. § 1983 is:

a. CRANTED as to defendants Deputy Superi ntendent
Wnder, Dr. Smth, Captain Caison, Captain Terra, Lieutenant
Marsh, Lieutenant Barone and Adrian Call ender.

b. DENI ED as to defendant Superintendent Vaughn.

2. Def endants’ notion for summary judgnent on Drexel’s
claimfor retaliatory transfer under 42 U.S.C. § 1983 is:

a. GRANTED as to defendants Deputy Superi ntendent
Wnder, Dr. Smth, Captain Caison, Captain Terra, Lieutenant
Bar one, Lieutenant Marsh and Adrian Cal | ender.

b. DENI ED as to defendant Superintendent Vaughn.

Norma L. Shapiro, J.



